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Authority to Sign Forms 872 and Settlements

This is in response to your memorandum dated July 18, 2000
in which you requested advice regarding which entities have th
authority to sign agreements binding

and related entities with regard to extensions of
time to assess (Forms 872) for various vyears.

Facts

P filed o
consoll or the vear ended .
consolidated return for the year ended ﬂe

In a previous memorandum, we advised you as to which
entities are empowered to sign agreements and extensiocns for the
two returns mentioned in the above paragraph, and we need not
repeat that advice here.

Effective on

P o ccrvent a maior reor anization. pre-existin

company known as I E———

exercised certain options to purchasa a contreolling interest in
h. For income tax reii":n

this effectively terminated the
consolidated group. That

consolidated group's last return was a short-vear tax return for
the - nonth period ended PN

As part of the purchase and reorganization mentione e,
the followini actions were implemented: (1) ﬂ

(the new common parent) incorporated a new

purposes

10185
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subsidiary entity known as
solely for the purpose of holding its

i regt in the old consolidated group; (2)
underwent the dissolution

procedures provided in state corporate law and ceased to exist;
transferred stock in _

(3)
co I
so_that
(4)

was

became a subsidiary ©

of

merged into a pre-existing corporate subsidiar
known as

t - O exist as a separate corporate entity; and
{5) —was made a subsidiary

of I
The corporate arrangement post_described in

the preceding paragraph can be illustrated as follows:

1
|

As mentioned above, *
filed its last return for the period ended

You have requested our advice as to what entity currently has the
authority to sign an extension for that return.

q filed
consolidated returns for itself and its subsidiaries for the
years ended HEEEEG——— NN --c B

The taxpavers underwent further minor reorganizations after
The

ﬂ and a major reorganization in

minor changes were as follows: Beginning in \

hceased filing separate returns and was

included in the consolidated return of

. N > last separately-
.  Beginning

filed ret ar ended
in ceased

’
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gseparate returns and was included in the _
consolidated group. [
I < last two separate

ly-filed returns were for
acquired and

that company was thereafter included in the consolidated return.

Effective on
B <t the consolidated

agroup and thereafter filed separate returns. Jts first separate

return was for the year ended All of the
returns mentioned in this paragraph are currently under

examination.

filin

reorganization the name of the existing

In the
consolidated parent
wag changed to
(EIN unchanged). A new company was create nown as
(also known as "Newco"}.

Most of the companies that had been a part of the old parent
(i.e. were

transferred to Newco.

Mogst of the companies held by
stayed in the

new
Newco and

ced o comon paron: I —
B hus, after the reorganization, the

corporate organizational chart was as follows:

!
!
!
!
Most of subs. formerly held by

None of the returns filed after are currently
under examination. The reorganization is relevant,

however, in determining the correct party to sign a Form 872 for
earlier returns.
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Issues

What companies presently have authority to execute agree-
ments to adjust taxes and to extend the time to assess (Form 872)
for the following entities and years: :

1.
.

2. for the
years ende , and IR

3. N
for the year ended

4. N
S — )
5.

for the year ended

Law

As a general rule, a common parent is the sole agent for
each subsidiary in its affiliated group in all matters relating
to the tax liability for the consolidated return year. This
includes agreeing to increased assessments and executing waivers
of the statute of limitations. Treas. Reg. §§ 1.1502-77(a) and
1.1502-77(c); Southern Pacific Co. v. Commiggicner, 84 T.C. 375
(1985) . Any such waiver executed by the common parent in the
name of that parent is considered binding as if given by each
member of the group. As adjustments to the subsidiaries impact
on the tax liability of the parent in a consolidated return, the
parent and not the subsidiary must sign the forms relating to the
given year.

Treas. Reg. § 1.1502-75(d) (2) (i)} provides for situations
where the parent in a consolidated return has undergone a
reorganization or other change which does not affect the basic
terms of its existence. According to that Regulation, "the
common parent corporation shall remain as the common parent
irrespective of a mere change in identity, form, or place cf
organization of such common parent corporation.”

Temp Reg. § 1.1502-77T provides that in situations where the
parent in a consolidated return has ceased to exist, or has
undergone a reorganization whereby it ceases to be the common
parent, alternative agents are designated. Temp. Reg. § 1.1502-
77T applies to waivers of the statute of limitations for taxable
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vears for which the due date (without extensions) of the
consolidated return is after September 7, 1988.

Temp. Reg. § 1.1502-77T provides that a waiver of the
statute of limitations (e.g. Form 872) with respect to the group
given by any one or more corporations referred to in paragraph
(a) (4) of the section is deemed to be given by the agent of the
group.

Paragraph (a) (4) provides that a corporation will be deemed
an alternative agent in any one of four specified situations.
Subparagraph (a) (4) (ii) lists as an alternative agent a successor
to the former common parent in a transaction in which I.R.C.

§ 381(a) applies. Section 381 (a) applies, in part, to an
acquisition of assets of a corporation by another corporation in
a transfer to which I.R.C. § 361 (relating to nonrecognition of
gain or loss to corporations) applies, but only if the transfer
is in connection with a reorganization described in specified
subparagraphs of I.R.C. § 368(a) (1). Temp Reg. 1.1502-77T(a)

(4) (1i) also applies where a subsidiary is liquidated in to the
parent. An I.R.C. § 332 liguidation is alsoc a transaction to
which § 381(a) applies.

Analysis

Our analysis of what entity may extend the statute of
limitations for the returns at issue is as follows:

1. lIIIIII!IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII.I
recturn tfor the short year ended | ERERERNGGE.

arent of a consolidated group

{old)
underwent dissolution
procedures under state law and ceased to exist. In a revious

memorandum, we explained that (as ﬁ
R = < o
a rorm 872 for the liabilities of
nd its subsidiaries for the year ended
. For the same reasons given in that memorandum,
(as of was al ized
to sign a Form 872 for for
the year, In there was a major
reorganization. In that reor anization,
emerged as the new
with the EIN unchanged, i.e. |

1431799. Under these circumstances, we believe that the new

After filing a return ag the
for the vear
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entity had the same form or identity as the old entity under

Treas. Reg. § 1.1502-75(d) (2) (i). We therefore recommend that
the Form 872 be signed by an appropriate officer of
and read:

ag successor to
and as alternative agent

consclidated group.*

* This is with respect to the consolidated tax
liability of the

conasolidated group
for the group's short taxable year ended

2. *returns
for the years ended s , and R

As mentioned above,
filed returns as the parent of a consolidated group for

the vears ended . -, and In the
reorganization of ., that company emerged unchanged as

the new ]
Although the parent company has lost some of its subsidiaries,

the new company clearly retains the same identity as the old and
therefore can sign a Form 872 binding on all companies that were
included in the consolidated returns for i We therefore

re that the Form 872 be signed by an appropriate officer
ofw and -

read:

I -or.coidated group. *

This is with respect to the consclidated tax
liability of the —

consolidated group for the
roup's taxable vears ended ]
. - -
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o @0 |

return for the vear ended |G
i

iled its

lasc separate return for the year ended .
thereafter it was included in consolidated returns filed by
and
. Althoug 1s included in consclidated returns,
it maintains a separate corporate existence to this day with an
unchanged EIN. Under these circumstances, it is clear that I
itself (through an appropriate officer) can and must sign an

extension for its return. We therefore recommend that the
Form 872 for the year at issue read:

4.,
returns for the years ended_
and .

filed separate returns for the years ended

and . It was thereafter included in
consolidated returns filed by

B == = continuous, separate corporate existence from before

B to the present. Despite filing consolidated returns for

yvears after Il its own corporate officers are responsible for

extending the time to assess for the separately-filed returns.

We therefore recommend that they sign Forms 872 for the years
and [} reading:

return for the year ended

In tﬁé reve
ding paragraphs,
filed consolidated returns with a

mpanies discussed in the two prece-

arent in earlier years and a

separate return in later years. s first separately-filed
yvear was the year ended . ﬁmaintains a
separate corporate existence to the present. It follows that the
Form 872 f for ] should be sign by an appropriate
officer of and should read:
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We hope that this memorandum addresses your concerns. If
you have any questions, contact J. Paul Knap at (414) 297-4246.

MARK J. MILLER
District Ccunsel

: ' 2
By: /%%/IQQC;ZLU/é %;MJL?ﬁ
'~ J. PAUL KNAP
Attorney

ce: Revenue Agent Gregory Myers




